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I. GENERAL NOTION OF TRADEMARKS
To simplify, a trademark is a word, symbol or other signifier used to distinguish a good or service produced by one firm from the goods and services of other firms. Accordingly
Article 15(1) of TRIPS agreement provides that any sign, or combination of signs, capable of distinguishing goods and services from those of others, is eligible for trademark protection. Article 4 of the Community Trademark 1 defines trademark as, 'any sign capable of being represented graphically 2 ', which is capable of distinguishing goods and services of one undertaking from those of other undertakings. The United States Law on trademark stems from a collection of laws and regulations 3 , accordingly the term 'trademark' includes any word, name, symbol or device or any combination thereof used by a person, or which a person has bona fide intention to use in commerce to identify and distinguish his or her goods, including a unique product, from those manufactured or sold by others and to indicate the source of the goods, even if that source is unknown.
Thus the common function of the trademark law has been to afford rights to those who use words, names, symbols or devices to identify their goods or services. However in the recent past there have been numerous attempts to extend this trademark protection into unexplored areas which has resulted in disproportionate examination of new concepts in trademark law, the end result being perplexity and commotion. This paper reopens the debate and sets out to inspect the attempts of registering smell as marks and the cachet of 3 such registrations. For the sake of succinctness we have considered the position of smell marks in United States, Europe, United Kingdom and Australia for carrying out this discussion. It is accordingly argued that only when one considers the economic justification of trademarks the desirability of registering smell as marks can be completely appreciated.
II. ECONOMIC FUNCTIONS OF TRADEMARKS
The history of legal protection of trademarks indicates that the courts, at the behest of the traders, protected the signs or marks as trademarks as an indication of source, and thus ruled that if another trader were allowed to use the same sign, this would allow a fraud to be committed on public. 4 Furthermore the Courts of Chancery also ruled that if a trader had already used a mark, the deliberate use of the same mark by another would amount to a form of deceit. 5 Even the action of passing off was used to protect a trader who had developed a reputation or goodwill through use of a particular sign or symbol. 6 To understand and appreciate the economic functions of trademark let's assume a scenario where there is no protection of trademarks or brand name. Accordingly failure to enforce trademarks would impose two distinct costs, one in the market for trademarked goods and the other in the distinct and unconventional market for languages. 7 For example let's consider that Levis brand had no name, then to order this brand in a shopping mall, one may have to ask for "the denim made by Levis". This takes longer to say and requires you to remember more about the goods. The problem would be even 4 more serious if Levis made more than one brand of denim. Rather than investigating the attributes of all goods to determine which one is brand Levis or equivalent to Levis, the consumer may find it less costly to search by identifying the relevant trademark and purchasing the corresponding brand. In short, a trademark conveys information that enables the consumer to identify the source of goods. The information produced by trademark is of two sorts. One is information that enables the consumer to identify the source of goods (by enabling to identify the source of goods the trademark reduces the search cost by lowering the cost of selecting goods on the basis of past experience or the recommendation of other consumers) and the other is the information about the product.
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Trademark protection encourages expenditures on quality. A firm's incentive to invest resources (through advertising) in developing and maintaining a strong mark depends on its ability to maintain consistent product quality. In other words trademarks are valuable because they denote consistent quality, and a firm has an incentive to develop trademark only if it is able to maintain consistent quality. 9 What happens when the brands quality becomes inconsistent is the consumers will learn that the trademark does not enable them to relate their past to future consumption experiences and the branded product will be like a good without trademark and accordingly the fixed cost of the company will increase in developing and maintaining the trademark without lowering the search cost. 10 The value of the trademark can be interconnected with the savings in the search cost made possible by the information or reputation that the trademark conveys. 11 Once the reputation is created the firm will obtain greater profits because repeated purchases will generate higher sales and consumers will be willing to pay higher prices for lower search costs and greater assurance of consistent quality. 12 The enforcement of the trademark becomes 
III. NON-STANDARD MARKS
Over the past few decades it is established that the world is moving away from the 'industrial driven economy' to 'people driven economy' and as a result consumers are put in the seat of power. This has forced the traders and the brand owners to look out for new and stirring ways to make their products more distinctive than those of their competitors.
As a result the generally and readily perceived marks such as words, designs, logos, acronyms and slogans, which form part of standard or traditional form of marks, are no longer preferred by brand owners and the desire to register non-standard marks such as . 265, 268-70 (1987) , "A trademark permits consumers quickly to identify a particular product, assures them of that product's source, and provides them with some indication of the product's expected quality, either because they have purchased the product previously, have heard about or had experience with the producer, or have been exposed to advertising for the product"; See also, Daniel J. (a) Civil action (1) Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which, (A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or (B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin of his or her or another person's goods, services, or commercial activities, shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by such act. 23 See, Kenneth L. Port, The Illegitimacy of Trademark Incontestability, 26 IND. L. REV. 519, 526-27 (1993) 24 In the United States, there is a dual system of trademark law. Trademark rights can be granted at the state and federal levels. Federal registration under the Lanham Act provides national protection, whereas state registration provides rights and protection only within the geographic territory of the state. 25 See [Bongrain Int'l Corp. v. Delice de France, Inc., 811 F.2d 1479 , 1485 (Fed. Cir. 1987 , it was observed that in passing the Lanham Act, Congress sought to encourage the presence of as many trademarks as possible on the register so that they would be available for search purposes. 26 469 U.S. 189, 198 (1985) 8 therefore, is to protect the public from deceit, to foster fair competition, and to secure to the business community the advantages of reputation and good will by preventing their diversion from those who have created them to those who have not.
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The federal statute defines "trademark" to include any word, name, symbol, or device, or any combination thereof -(1) used by a person, or (2) which a person has a bona fide intention to use in commerce and applies to register on the principal register established by this chapter, to identify and distinguish his or her goods, including a unique product, from those manufactured or sold by others and to indicate the source of the goods, even if that source is unknown. 28 The term trade dress, which trademark law also protects, traditionally denotes the total image of a product. one region will affect the registrant's ability to obtain or register trademarks in the entire European Union.
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Article 4 of the Regulation defines trademark as, "any sign capable of being represented graphically, particularly words, including personal names, designs, letters, numerals, the shape of goods or of their packaging, provided that such signs are capable of distinguishing the goods or services of one undertaking from those of other undertakings". The explanatory memorandum to the EC Harmonisation Directive also made it plain that a trademark could comprise any sign which performed the basic function of distinguishing the goods and services of one business from those of another.
51
Shortly after the decision of the United States Supreme Court in Qualitex ruling 52 , where in the court adopted a broad view on registration of marks and supported its practices of registering fragrances, the smell of freshly cut grass for tennis balls 53 was registered in the European Union.
Although theoretically, the European trademark permits registration of olfactory marks, in practice, the European trademark registries took the regrssive line in Sieckmann v.
Deutsches Patent-und Markenamt 54 .The Sieckmann case involved the registration of a "balsamically fruity smell with a slight hint of cinnamon" for services ranging from advertising and education to medical, agricultural, and scientific services. The application included representation of the scent by a chemical formula, a description of the scent, and a sample of the scent. Two questions were referred to the ECJ: (1) whether a mark which cannot be reproduced visibly can nevertheless be reproduced with certain aids, and (2) The Court's reasoning reveals the European Union's hesitancy to grant property rights in a scent, and arguably illustrates its opposition to the registration of scent marks altogether.
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Position of Smell Marks in United Kingdom
The 378-384 (1995) registering the smell of bitter beer in respect of flights for darts under the simple description "the mark comprises of the strong smell of bitter beer applied to flights.
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Since Sieckmann case there has been no pro "smell" mark decision in the United Kingdom, France and Germany 68 or the Benelux Courts. It therefore appears that until a thorough smell classification system, smells will not be registrable. Some granted smell marks do still exist that may now be vulnerable to revocation, such as the smell of roses for tyres in the United Kingdom.
Position of Smell Marks in Australia
Australia follows the restrictive approach set by European courts. The definition of 'sign' in the 1995 Act specifically recognises that shapes, colours, sounds, and scents can potentially perform the function of trademark. Thus 'the smell of beer applied to flights for darts was accepted in principle for registration in Australia 69 . However, it is very important to note that the Australian courts are also following the Sieckmann test for determining non-standard marks. In other words an application for the registration of a trademark will be rejected if the trademark cannot be represented graphically. Arguments against protecting smell marks: Bettina Elias 71 in her scholarly work has laid down two important arguments against affording trademark protection to fragrances.
In order for a fragrance to function as a trademark before a sale is made, two conditions must be satisfied. First, consumers must have access to a product's scent before they purchase the product; only if this is true can the scent indicate origin and thereby influence the decision to purchase. If the consumer must wait until the product is put to use at home in order to smell its scent, the opportunity for scent to function as a trademark at the point of sale is lost. 72 Second, the consumer must not only be able to recognize a product's scent as familiar, but he or she must also be able to link the scent with the identity of the product (or manufacturer) on a reliable basis. In her opinion these two conditions will not be met in majority of the cases. 73 From this follows her second argument: even if a product's fragrance functions as an origin-identifier, the manufacturer seeking to protect that mark from infringement must be able to demonstrate that similar scents will create a likelihood of confusion.
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Accordingly she also compared fragrance and color marks. It is a fact that fragrance and colours both are composed from a spectrum of primary elements that can be blended into a vast number of combinations. On the other hand, similar fragrance blends, like similar colors can be difficult to distinguish without expert assistance. parallel possible future treatment of the issues of fragrance depletion and scent confusion.
If anything, the practical difficulties in the administration of fragrance marks are likely to prove even more onerous than in the color mark context.
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Arguments for protecting smell marks: James Hawes a California intellectual property attorney and one of the first commentators on this subject, asserts that product scents merit trademark protection. 77 Hawes observes, that the role of fragrance in many of today's products highlights the function of a product's smell not only to sell but also to distinguish. 78 Further Hammersley 79 in his scholarship explains that a strong relationship exists between scent and human memory, which makes scents effective trademarks.
According to him whenever people think they are recalling odors, they are actually thinking of some object associated with an odor. 80 Trygg Engen 81 , a leading researcher in psychophysics, also states that a long-term odor memory can be established with only one exposure and then, like a bad habit, this odor connection is difficult to unlearn and forget.
Engen also reveals that once humans have made one association with a scent, it is difficult for them to replace the association with another one. 82 Hammersley also addresses the pratical difficulties by taking a very different approach. Accordingly to him registration of fragrance marks must be differentiated from other types of trademarks. For example, a drawing required for the application of a color mark requires no more of a definition than pink, although there are many variations on the color pink. Accordingly the registrant in Clarke defined her scent as plumeria blossoms, and the applicant for the scented toner defined the scent as lemon. Therefore, a brief description of the scent should satisfy the drawing requirement. legal model describing the function of trademark as reducing consumer search cost. As already studied they argued that information produced by trademark is of two sorts. One is information that enables the consumer to identify the source of goods through distinctive marks and the other sort of information produced by the trademark is the information about the product itself. 85 We find that the justification of smell marks revolves around Posner's model. As provided by Posner's model we define the full price i.e. α = 500, a producer with (search cost) S = 200 will sell its brand of 'Y' for 300, and a producer with (search cost) S = 100 will sell its brand of 'Y' for 400. It is pertinent to note at this juncture that Posener's model ignores factor (A) and assumes that factor (W)
is always greater. In other words the greater the availability of words and so on for the use as trademarks (the greater is 'W'), the lower will tend to be values of 'S' for a given value of trademark 'T' making the mark distinctive. It is our argument that the market for words is getting congested. Accordingly if the availability of words and so on for the use of trademarks is lower (the lower is 'W'), the greater will tend to be values of 'S' for a given value of trademark 'T'. In other words any decrease in the market for words would increase the search cost and will make the mark non-distinctive and accordingly lack of distinctiveness would make the mark incapable of identifying the good and recalling to a consumer the information which will lower his search costs and enable the producer to charge a higher price. Furthermore the distinctive marks need more than mere traditional television and print advertising to reach consumers. Our argument is also well supported by the words of branding guru Martin Lindstorm who states that, "if branding wishes to survive another century it will need to change track and more communication by using mere words in an already overcrowded world simply won't do it" 87 . Lindstorm 88 further argues for new track which would have brands go beyond sight and sound to reach consumers through smell and taste.
Secondly it is our argument that smell marks increases the cost of duplication and accordingly the incentive to free ride is much lesser when compared to other standard marks, where the cost of imitation is minimal. Incentive to free ride in case of standard marks depends on three factors: It is argued that every firm would have incentives to free ride on the profits generated by the marks until the P (T) > (D + I); the moment P (T) < (D + I), there is less incentives to free ride. In a given case where the cost of infringement is fixed, the smell marks by their very nature increase the cost of duplication or imitation and thereby ensure that marks produce information which identify the source and reduce the search cost for the producer of the good (Y) and thus encourages expenditures on quality. A firm's incentive to invest resources (through advertising) in developing and maintaining a strong mark depends on its ability to maintain consistent product quality. In other words trademarks are valuable because they denote consistent quality, and a firm has an incentive to develop trademark only if it is able to maintain consistent quality. 89 It is our argument that non standard marks with specific regard to smell marks will increase the cost of duplication and consequently help in preserving the quality, which is the most important function of any mark. However from the perspective of European harmonisation the approach adopted in Sieckmann case looks problematic because it interferes with the freedom of member states to determine questions of trademark procedure. Such interference is contentious because the objective of the directive intended to leave member states free to fix the provisions of the procedure concerning the registration, the revocation and invalidity of trademarks. It is still being debated that Sieckmann criteria rests on unarticulated and problematic assumptions. Concerns have also been raised on the role that bureaucratic requirements of registering intellectual property rights play in shaping intellectual property law and policy.
A trademark's objective is to trigger the source of a product in a consumer's mind.
Companies that add fragrances to products report the scent to be an important indicator of the product's identity. 
